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On June 23, 2010, the Court issued an order requiring
that the plaintiff show cause why his clains agai nst seven of the
el even defendants in this matter should not be dism ssed. The
plaintiff has not responded to the order, and after a review of
the nerits of the plaintiff’s clains, the Court will dism ss them
agai nst these seven defendants. The dism ssal is with prejudice
as to all clains except the plaintiff’s clains of abuse of
process agai nst six of the defendants, which the Court wll
di smiss without prejudice and allow the plaintiff to seek to re-
plead, if he chooses. |If the plaintiff does not choose to re-
pl ead, the case will go forward as to the remai ni ng def endants.

This is a pro se civil rights action brought by
plaintiff Gerald Washi ngton over his arrest and prosecution for
al |l egedly stealing $400 worth of construction fencing at gun
point. At the time Washington filed this suit, he was
incarcerated pending his crimnal trial in state court. The

charges agai nst himwere subsequently dism ssed through a nolle



prosequi and he has been rel eased fromstate custody. This case
was initially filed in state court and subsequently renoved.

The plaintiff named el even defendants in his conplaint.
Two of them Detective Francis Sheridan and the Gty of
Phi | adel phi a, have answered. Two other defendants, D strict
Attorney Lynne Abraham and Assistant District Attorney Gaetano
D Andrea, noved to dism ss the clains against them on grounds of
prosecutorial imunity. The Court granted this notion on July 8,
2010. The renmai ning seven defendants -- Joseph J. ONeill,
Harol d Enmerson, Dean O ark, WIlson WIlliams, John Curran, Jesse
DeGarnmo, and Curran Contracting Inc. (collectively referred to in
this nmenorandum as “the seven defendants at issue”) -- have
ei ther not yet answered, not yet been served, or both.

On June 8, 2009, the plaintiff filed three notions
concerning service of process upon the seven defendants at issue.
Def endants Abraham and D Andrea filed an opposition to these
notions, arguing that service should be quashed and the notions
deni ed because the plaintiff had failed to state a cl ai m agai nst
any of these defendants. The Court issued an Order on June 23,
2010, requiring the plaintiff to respond to the argunents nade by
Abraham and D Andrea and show cause why the clai ns agai nst the

seven defendants at issue should not be dism ssed.! The June 23

. The Court’s Order noted that it was procedurally
i mproper for defendants Abraham and Gaetano to object to service
upon ot her defendants for whomthey were not authorized to speak,
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Order warned the plaintiff that, if he failed to file a response
by July 9, 2010, the Court could dismss his clains agai nst these
defendants. To date, the Court has received no response fromthe
plaintiff.

Al t hough the seven plaintiffs at issue have not noved
to dismss, the validity of the plaintiff’s clains against these
def endants was placed at issue by defendants Abraham and
Gaetano’ s response to the plaintiff’s notions. Through the
Court’s June 23 Order, the plaintiff has been given notice of the
Court’s intention to rule on whether the plaintiff has stated a
cl ai m agai nst these defendants, as well as an opportunity to
respond, of which the plaintiff has not availed hinself. Notice
and an opportunity to be heard having been given, the Court may

dismss the clains if warranted. Roman v. Jeffes, 904 F.2d 192,

196 (3d Cir. 1990).

Because the plaintiff is proceeding pro se, the Court
w Il not dismss his clainms against the seven defendants solely
on the basis that he failed to respond to the June 23 Order to
show cause. |Instead, the Court will consider the nerits of the

plaintiff's clains. See Stackhouse v. Mazurkiew cz, 951 F.2d 29

(3d Gr. 1991).

but, because the Court found possible nerit to their argunents,
the Court gave notice that it would consider the issues they
raised and directed the plaintiff to file a response.
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Al of the plaintiff’s clains against defendant Joseph
J. ONeill have al ready been dism ssed in state court proceedi ngs
prior to the renoval of this case. The Hon. Joseph J. O Neill,
is the judge who presided over the crimnal proceedi ngs agai nst
the plaintiff. Prior to renoval, the state court granted Judge
O Neill”s prelimnary objections on the grounds of absol ute
judicial imunity. The plaintiff has provided no grounds to
reconsider this dismssal and Judge O Neill shall remain
di sm ssed fromthis action.

The remai ning six of the seven defendants at issue are
all private parties. Three of them-- Harold Enerson, Dean
Clark, and Wlson Wllianms -- are conplaining witnesses to the
defendant’s alleged theft. The plaintiff alleges that these
def endants nmade “knowi ngly fal se representations to | aw
enforcement and judiciary while acting within scope of

enpl oynent.” Conpl. 9§ 61; see also id. at § 51(a)-(h). The

ot her three defendants are the conpany for whom the conpl ai ni ng
W tnesses work, Curran Contracting Inc. (“Curran Contracting”),
and Curran Contracting’s president and owner, John Curran and
Jesse DeGarnpb, whomthe plaintiff contends are liable to himon a
vicarious liability theory. Conpl. § 62. The plaintiff’s clains
agai nst these defendants are all based on state law. The

plaintiff brings causes of action against these six defendants



for abuse of process, fraudulent m srepresentation, wllful
m sconduct, and intentional infliction of enotional distress.
The Court will dismss with prejudice the plaintiff’s
cl ai rs agai nst these defendants for enotional distress, w ongful
conduct and fraudul ent m srepresentati on because they are barred
by Pennsylvania | aw. Pennsylvania recogni zes an absol ute
privilege for statenents nade to | aw enforcenment officials for
pur poses of inducing those officials to bring charges agai nst

soneone. Pawl owski v. Snorto, 588 A 2d 36, 41, 42 (Pa. Super.

Ct. 1991). Although Pawl owski and the cases that it relies upon
were decided in the context of libel actions, the Court finds
that the sanme reasoning applies to bar the plaintiff’s clains
here for intentional infliction of enotional distress, w ongful
conduct and fraudul ent m srepresentation, all of which are

prem sed on the idea that the defendants should be liable to the
plaintiff for damages fromthe allegedly fal se accusations nade
by the conplaining witnesses to | aw enforcenent, the prosecution,
and the courts.

Pennsyl vani a courts have found that the public policy
in favor of ensuring free and uninhibited access to the justice
system outwei ghs the right of a defamation plaintiff to seek
redress for harmfrom defamatory statenents, even when those
statenents are know ngly, deliberately, and maliciously false.

Pawl owski, 588 A 2d at 42. For the sane reason, the Court



bel i eves that the Pennsylvania courts would extend that absol ute
privilege here to the plaintiff’s clains against the conpl ai ning
W t nesses for fraudulent m srepresentation, willful m sconduct,

and intentional infliction of enotional distress. See Mses v.

MWIIlianms, 549 A 2d 950, 957 (Pa. Super. Ct. 1988) (noting that
“Iwhile it is true that imunity fromcivil liability in
judicial proceedi ngs has been applied nost frequently in
defamati on actions, many courts, including those in Pennsylvani a,
have extended the immunity fromcivil liability to other alleged
torts when they occur in connection with judicial proceedings.”)
(coll ecting cases).

The Court, however, does not find that absolute
immunity bars the plaintiff’s clainms against these defendants for
abuse of process. Pennsylvania |aw, adopting Restatenent of
Torts (Second) 8§ 653, permts clains of abuse of process against
def endants who are alleged to have falsely accused plaintiffs of
crimnal behavior resulting in arrest and prosecution. Under
Pennsyl vania law, a private person is subject to liability for
mal i ci ous prosecution if he or she initiates or procures the
institution of crimnal proceedi ngs agai nst another who is not
guilty of the offense charged and if: (a) he initiates or
procures the proceedi ngs w thout probable cause and primarily for
a purpose other than that of bringing an offender to justice, and

(b) the proceedings have termnated in favor of the accused.



Hess v. Lancaster County, 514 A 2d 681, 683 (Pa. Cnwth. C

1986) (citing Rest. (2d) of Torts § 653).

Interpreting these el enents, Pennsylvania courts have
held that a private party can be found to have “initiated” or
“procured” crimnal proceedings by providing know ngly fal se
information to the police. 1d. To make out a prinma facie case,
however, a plaintiff nust show that the defendant had no
reasonabl e ground to suspect the defendant’s guilt and was
notivated by malice, nmeaning that his or her primary purpose in
initiating crimnal proceedings was not to bring the offender to

justice. Neczypor v. Jacobs, 169 A 2d 528, 531 (Pa. 1961).

The Court finds that the plaintiff has failed to
adequately plead a cause of action for malicious prosecution
ei t her agai nst the conpl ai ning wi tnesses Enerson, Cark, and
WIllianms, or their enployers Curran, DeGarno, and Curran
Contracting. To adequately plead a claim a plaintiff’s
conplaint nust contain a “short and plain statenent of the claim
show ng that the pleader is entitled to relief.” Fed. R Cv.

P. 8. This requires nore than just |egal conclusions or “naked
assertions devoid of further factual enhancement,” but requires

maki ng sufficient factual assertions to state a claimto relief

that is plausible on its face. Ashcroft v. Igbal, 129 S. C
1937, 1949 (U.S. 2009). To make a claimfacially plausible, a

plaintiff nmust plead sufficient facts to allow the Court to draw



t he reasonable inference that the defendant is liable for the
m sconduct alleged, viewed in the light of judicial experience
and commpnsense. |1d. at 1949-50.

Here, the Court finds that the plaintiff has not pled
sufficient facts to nake out a facially plausible claimof abuse
of process agai nst defendants Enerson, Cark, WIIlians, Curran,
DeGarnmo, or Curran Contracting. The conplaint contains several
factual allegations that defendants Enmerson, Cark and WIIlians
gave false information to the police and testified falsely at a
prelimnary hearing, but the conplaint fails to plead sufficient
facts to make a facially plausible allegation of the required
el enent of malice, that these defendants nade these fal se
accusations know ngly and for sone purpose other than trying to
bring an offender to justice.

The plaintiff was arrested for using a gun to steal
construction fencing on the 3800 block of Aive Street. From
what the Court understands fromthe plaintiff’s conplaint, the
plaintiff alleges that he had | awful possession of several panels
of construction fencing under a | ease agreenent froma rental
conpany. On Septenber 26, 2008, he | earned that four panels of
that fencing were renoved froma storage site at 3847 dive
Street and taken by an unknown person to a denolition site at
3838 Aive. On that day, the plaintiff returned two of the

panels to the storage site, securing themby chain. On Septenber



30, 2008, the plaintiff saw that the chain had been breached and
that the panels were | eaning against a residence at 3834 dive,
near where nmen were doi ng construction work at 3838 Aive. The
plaintiff says a man working at 3838 Aive told himthat his boss
had taken the panels. The plaintiff alleges that he “expl ai ned
that he would reclaimthe panels” and left his business card for
the man’s boss to contact him The plaintiff alleges that he
arranged for three nen to collect the panels and return themto
his storage area. Conpl. 19 13-109.

The plaintiff’s conplaint alleges that on Septenber 30,
2008, defendant Enerson nmade statenents to a police officer
reflected in the police report, alleging that sonmeone had stol en
the construction fencing. The conplaint alleges that, in the
police report, Enerson is described as saying that he was an
enpl oyee of Curran Construction doing work at 3807 dive Street,
Phi | adel phia, and that he was approached by an unknown bl ack mal e
who lifted up his shirt and di splayed a handgun whil e he was
removing fencing fromthe property. Conpl. § 23-24. Defendants
Clark and Wllians are alleged to be listed in the police report
as additional witnesses. Conpl. Y 25. Another police report
dated Cctober 8, 2008, lists Enmerson as “Conpl ai nant/Victin? and
Clark and Wllians as witnesses. Conpl. | 27.

The conplaint alleges that the affidavit of probable

cause for the plaintiff’s arrest was based on statenents by



Enerson, C ark, and/or WIllians and by the identification of the
plaintiff in a lineup, presumably by one of these defendants.
Conmpl. ¢ 33. The conplaint also alleges that both C ark and
Enerson testified at the plaintiff’'s prelimnary hearing and nade
numer ous fal se statenents under oath, including, anong other

t hings, statenents that the plaintiff pointed a handgun at d ark
and anot her person and that the construction panels at issue were
the property of Curran Contracting. Conpl. Y 37-38.

These allegations are insufficient to state a plausible
claimfor abuse of process against any of the defendants. At
nost, these allegations state that defendants C ark and Emerson
gave false reports to the police and fal se testinony at the
prelimnary hearing, including false statenents that the
plaintiff stole their conpany’s construction fencing and that he
poi nted or displayed a gun. The conplaint contains no
al I egation, however, that Cark or Enerson gave this false
information maliciously and for an inproper purpose (as opposed
to through an innocent m stake) and pleads no facts that would
support such an allegation. The Court therefore finds that the
plaintiff’s conplaint fails to nmake out a facially plausible
cl ai m of abuse of process against C ark or Enerson.

The al |l egati ons agai nst the other defendants are even
| ess sufficient to state a claimfor abuse of process. The

conplaint fails to allege that WIllians nade any fal se statenents
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concerning the plaintiff, much |l ess that he did so maliciously.
The only all egations against Curran, DeGarno, and Curran
Contracting are that they are vicariously liable for the actions
of their enployees, Enerson, Cark, and WIllianms. Because the
conplaint fails to state a claimagainst the enployees, it fails
to state a vicarious claimagainst their enployers, even assum ng
vicarious liability is available on these facts (an issue the
Court does not address).

The Court therefore finds that the plaintiff has failed
to state a claimfor abuse of process agai nst defendants Enerson,
Cark, WIlliams, Curran, DeGarno, and Curran Contracting and w ||
dism ss this claimagainst these defendants. The dism ssal,
however, will be w thout prejudice, and the Court will allowthe
plaintiff to file an anended conplaint to allege additional
factual allegations in support of the abuse of process claim |If
the plaintiff wishes to pursue a claimfor abuse of process
agai nst these defendants, he nust file an anended conplaint with
addi tional factual allegations on or before August 28, 2010. |If
the plaintiff does not wish to pursue that clai magainst these
def endants or otherw se does not file an anmended conpl aint on or
bef ore August 28, 2010, then this case wll proceed only agai nst
the remai ni ng defendants, the Gty of Phil adel phia and Detective
Franci s Sheri dan.

An appropriate Order will be entered separately.
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ORDER

AND NOWt his 2nd day of August, 2010, the Court having
recei ved no response fromthe plaintiff to its Order of June 23,

2010, requiring the plaintiff to show cause why his clains

agai nst seven of the defendants in this case -- Joseph J.
O Neill, Harold Enmerson, Dean Clark, WIlson WIIlianms, John
Curran, Jesse DeGarnp, and Curran Contracting Inc. -- should not

be di sm ssed, and after consideration of the nmerits of the
plaintiff’s clains agai nst these seven defendants, |IT | S HEREBY
ORDERED, for the reasons set forth in a nmenorandum of today’s
date, that:

1. Al of the plaintiff’s clainms agai nst defendant
Joseph J. O Neill are D SM SSED W TH PREJUDI CE

2. The plaintiff’s clainms of fraudul ent
m srepresentation, wllful msconduct, and intentional infliction
of enotional distress against defendants Harol d Enerson, Dean
Cark, Wlson WIlianms, John Curran, Jesse DeGarno, and Curran

Contracting Inc. are DI SM SSED W TH PREJUDI CE



3. The plaintiff’s clainms for abuse of process
agai nst defendants Harold Enerson, Dean Clark, WIlson WIIians,
John Curran, Jesse DeGarno, and Curran Contracting Inc. are
DI SM SSED W THOUT PREJUDI CE. The plaintiff may file an anended
conplaint setting forth additional factual allegations in support
of his abuse of process claimagainst these defendants on or
bef ore August 28, 2010. |If the plaintiff does not file an
amended conpl aint on or before that date, then this case wll go
forward only against the remai ning two defendants in the case,

the Gty of Philadel phia and Detective Francis Sheridan.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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